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Field Investigations and Procedural Fairness: Lessons from the KFTC’s Coupang Inquiry

The controversy surrounding the Korea Fair Trade Commission’s field investigation into Coupang over
suspected violations of the Large-Scale Retail Business Act has moved beyond the question of whether a single
company cooperated with an investigation. It raises a broader issue: when the government seeks to enforce rules
governing transactions between large retailers and their suppliers, retail tenants, or sellers, how quickly must it be
able to secure evidence, and how should the procedural rights of the company under investigation be protected in the

process?

The merits of the Large-Scale Retail Business Act itself are open to debate. Laws that regulate the terms on
which large retailers deal with suppliers, retail tenants, and sellers may be defended as responses to disparities in
bargaining power, but they may also protect less efficient firms or restrict commercial practices that benefit
consumers. That broader policy debate should not be resolved through an investigation of a particular company. The
narrower question here is different: once the KFTC undertakes to enforce an existing statute, it must be able to
obtain relevant evidence effectively while exercising its investigative powers within clear and defensible procedural

limits.

KFTC Chairman Ju Biung-ghi recently described the Large-Scale Retail Business Act as the “last bastion”
protecting the rights of small businesses in connection with the Coupang investigation. That statement reflects the
Commission’s view of the statute’s role. Whatever one’s view of the statute’s underlying policy, electronic
documents, internal messages, settlement records, and records of contractual changes may be deleted, altered, or
become more difficult to interpret over time. That possibility helps explain why unannounced field investigations

may sometimes be warranted on an exceptional basis.

The effectiveness of investigative authority does not conflict with procedural legitimacy. To the contrary,
field investigations acquire greater legitimacy when the need for an investigation, its scope, and the means of
securing information are transparent and proportionate. If the subject or scope of an investigation becomes unclear,
or if the company under investigation is denied a meaningful opportunity to understand and assert its legal rights,
public confidence in regulatory enforcement may be weakened. In this case, the KFTC has stated that its field
investigations have traditionally been conducted with the cooperation of the companies concerned and that it
identified no unusual procedural issues in the Coupang investigation. Coupang, by contrast, has said that it intends
to seek a final judicial determination on whether the statutory prior-notice requirements were observed. The court
denied Coupang’s application to suspend the investigation at the provisional stage, allowing the investigation to
proceed, although the company has pursued a further appeal. The ruling allowed the investigation to proceed at the

interim stage, without resolving the underlying questions concerning the legality of the investigative process.

The issue should not be framed as a choice between evasion of an investigation and abuse of investigative
power. A company’s invocation of procedural rights does not necessarily mean that it is attempting to conceal

unlawful conduct. Nor does a regulator’s emphasis on the need to obtain evidence promptly necessarily amount to
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an excessive exercise of authority. Procedural safeguards are not obstacles designed to make necessary
investigations more difficult. They are conditions that ensure necessary investigations are carried out in a legitimate

manner.

The KFTC should therefore provide a clearer account of the general rule of prior notice for field
investigations and the circumstances in which an exception may be warranted. It should develop more specific
standards for determining when the risk of evidence destruction or alteration justifies an unannounced inspection, as
well as for defining the relevant period and scope of requested materials. When obtaining electronic data, the
Commission should ensure that only information directly relevant to the investigation is identified and collected,
while maintaining procedures to protect trade secrets and personal information. Investigated companies must also
have an effective means of challenging the legality of an investigation. At the same time, such challenges should not
routinely suspend an entire investigation for prolonged periods where prompt evidence preservation is essential. A
more expedited mechanism for resolving disputes over the scope of an investigation or the selection of electronic

materials may offer one practical way to reconcile these interests.

These questions become more important as the KFTC considers more assertive competition-policy tools,
including restrictions on market participation for repeat cartel offenders and price re-determination orders. The
stronger the enforcement tools available to the Commission, the more important it becomes to explain persuasively
the legal basis, scope, and procedural safeguards governing each stage of investigation and enforcement. The courts’
suspension of the KFTC’s price re-determination orders directed at printing-paper manufacturers and flour millers
similarly illustrates that more intrusive corrective measures must rest not only on substantive necessity, but also on

procedural legitimacy.

The policy merits of laws designed to regulate commercial relationships between large retailers and smaller
trading partners will remain contested. But regulatory disagreement does not lessen the importance of procedural
discipline in enforcement. Once the state elects to enforce an existing statute, it must do so promptly where evidence

preservation genuinely requires it, while maintaining clear limits on the scope and method of investigation.

The KFTC need not choose between effective investigations and the procedural rights of companies under
investigation. A regulatory system earns credibility not by treating every legal challenge as obstruction, nor by
allowing procedural disputes to defeat legitimate evidence gathering. It earns credibility when it can act swiftly
where necessary and explain, through evidence and fair procedure, why its exercise of authority is lawful and

proportionate.
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