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Best Practices for Competition Authorities That Investigate and Adjudicate

Many competition authorities operate under an administrative enforcement model in which
a single institution both investigates and adjudicates cases. This structure creates an inherent risk:
the authority that develops a theory of harm also determines whether that theory has been
established. The concern is particularly acute when an authority takes an aggressive approach to
case selection and penalties while judicial oversight provides little meaningful scrutiny. Without
effective safeguards, this concentration of functions can produce flawed decisions that a more

rigorous process could have prevented.

One way to address these risks is to strengthen procedural fairness. Transparency and due
process are not merely formal requirements; they are inputs into better decision-making. A fair
process enables an authority to test its theory of harm against the facts, close cases when theory
and evidence diverge, and pursue stronger cases when they align. It also helps both enforcers and
private parties focus on the merits rather than on disputes over how a decision was reached.
Procedural fairness improves the information available to authorities when setting enforcement
priorities and selecting cases. It can also reduce challenges based on procedural deficiencies and

strengthen the legitimacy of enforcement decisions.

Standards Set by the OECD and ICN

The OECD’s 2021 Recommendation on Transparency and Procedural Fairness in
Competition Law Enforcement provides a framework for sound decision-making. It calls for
internal checks and balances on case assessments and decisions, together with safeguards
governing investigative steps such as information requests, inspections, and interviews. It also

calls for periodic assessments at key stages of whether to continue or close a case.

The Recommendation provides for written notice of an investigation, including an
explanation of its factual and legal basis and the competition concerns at issue. Parties should have
access to evidence and a meaningful opportunity to respond before the key decision-makers.
Communications between decision-makers and the parties should be recorded, and public

statements should distinguish allegations from established findings. The Recommendation also



calls for review by an independent court of the facts, evidence, and merits, including review of

intermediate decisions imposing compulsory procedural measures.

The International Competition Network (ICN) has similarly developed Guiding Principles
for Procedural Fairness, Guidance on Investigative Process, and its 2019 Recommended Practices
for Investigative Process. These instruments recognize engagement between an authority and the

parties at key stages as a basic feature of sound enforcement.

The ICN’s Framework for Competition Agency Procedures (CAP) takes this approach
further. Both the Korea Fair Trade Commission and the Korean Ministry of Justice participate in
CAP. Participating authorities commit in good faith to its principles, submit templates explaining
how their procedures conform to those principles, and take part in cooperation and review
processes. These commitments are particularly important in Korea, where concerns about

procedural fairness have persisted for many years.
Why Procedural Safeguards Matter More in Technology Cases

Procedural fairness should be a central consideration both in the enforcement of existing
competition laws and in the design of new legislation. The stakes are rising. Technology cases
involve complex economics, novel theories of harm, and high-profile companies that may become
targets of political pressure. Where procedural safeguards are weak, enforcement systems are more
vulnerable to strategic abuse. Improving competition policy therefore requires more than
expanding an authority’s substantive powers. It also requires strengthening the institutional

capacity and procedural safeguards that support fair, well-grounded decisions.
Priorities for Institutional Reform

Several measures should be central to the design of competition authorities and the broader
competition enforcement system. A clear institutional separation should be established between
the case team and the decision-makers. A ‘fresh eyes’ peer review panel should independently test
the case and reduce decision-making bias. The chief economist and economics staff should also

have an independent voice in the assessment.



Authorities should engage meaningfully with the parties by disclosing the theories of harm
under consideration and holding regular meetings with those under investigation. This engagement
should provide a substantive opportunity to discuss the authority’s concerns and the evidence
supporting them. Parties should also have full access to the case file so that they can understand

and respond to the case against them.

Engagement should not be confined to the investigative team. Parties should have a
meaningful opportunity to present their arguments directly to those responsible for deciding the

case. Independent hearing officers should be appointed to resolve procedural disputes.

Authorities should publish decisions that clearly explain their factual and legal basis and
the reasoning supporting the outcome. Judicial review should extend to the facts, evidence, and
substantive assessment underlying enforcement decisions, rather than being limited to procedural

compliance.



